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EX PARTE OR LATE FILED

Mr. William Kennard
General Counsel
Federal Communieat ion. Commi•• ion
1919 M Street, N.W.
Washington, D.C. 20554

Dear Mr. Kennard:

E T 'bKt. ,lD.
92 '-/00

Pursuant to Rule. X and XI ot the Kul•• ot the U.S. House of
Representatives, the Subcommittee of Oversight and Inveat1gation.
of the Committee on Bnergy and Commeree i. inveati~ating the
Commission's so-called "Pioneer's Preference" policy,
specifie411y with respect to the Commiaaion's procedure. and
ultimate deei.ion to award a "Pioneer Preference" to tour
companies earlier this year.

Four allegation. eoncerning the Commi••ion'. decision are of
particular inter••t to the Subcommittee: that the Commiesion's
rules were egregioualy and repeatedly violated; that the
Commis.ion's own behavior encouraged AK partl contact. and
foreclosed opportunities for notice and commenCI that the value
o! the "Pioneer Preterence" awarded by the Commi.sion i.
substantially in exc.s. of the value of the contributions of the
so-called "Pioneer.-; and that ths Commi••ion'a procedurea were
not sufficiently rigorous .0 a. to justify the bestowal of an
award as valuable a. a "Pioneer Preference".

There may be acme benefit to continuin~ to award "Pioneer
Preferenee.- eub.equent to the enaetment of legi.lation
authorizing the Commi••ion to u•• competitive bidding procedures
to license .pectrum •••ignments. However, those award. muat be
b~sed on hard .cientific data, and muat be granted pursuant to
the rigorous enforcement of the Commi.aion'a rule. so a. to
protect the con.ideration of the merit. of tha applicant. from
political or lobbying pre••ure. The Subcommittee i. not
satisfied that the Commi••ion'. coneideration and procedure. met
this test.

Inasmuch a. Chairman Hundt is recused from participating in
chi. matter, and one of the participants (Commi••ioner Duggan) is
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r.c lor.ger a member of the Commission, I am writins to ask Lilac:
y~~ aSS~3~ ~he 3uocommittee in its ~nve.tigation by responding to
the follow~n9 qua.tions:

1. Was the Commission's decis~on in the matter styled nET
Docket No. 93-266" made ac an open meeting? Or was this
decision made utilizlng the Commission's "circulAtion"
procedures?

2. rt ia my understanding that the Commission's practice
is to releaee immediately the text of Commiesion
decisions made using the Commi••ion'. "circulation"
procedures. It ia also my understandini that the
"circulation" practice involves a aeries of sequential
edits to tentative decisions by the partieipating
Commissioners, and accompanying "pink sheets" to
colleagues explainin~ the rea.ons for changee.

a. When wa. the text of the Commi••ion'. deeision in
the above-refereneed Doeket r.l••••d?

b. Plea•• de8cribe the "circulation" process to the
Subcommittee in detal1.

c. In formulating your anewer to qu••tion 2(a) above,
<1icS you have ac:c:eaa to the "pink aheet."? Were you
able eo determine wheeher 8ign~fic:ant change. were
macSe atter the announcement of the deci.ion on
Oecember 23 and prior to the relea.e of the text
of the Commi••ion'. decision?

d. Are you .w.r. of any c•••• involVing other
Commi••ion deci.ion. that were made "on
cireulac1on" 1n which the text of the deci.ion was
not r.l••••d tor more than 30 d.y.?

3. Are you able to accounL for the r.a.one for the delay
in the rel•••e of this text?

4. ~r1ft9 the period bet~••n the announcement of a
C~i••1on deci.ion .nd the rel.... of the t.xt of that
deci.ion, it 1. my under.tanding th.t the .ubj.ct
proceeding 1. r ••tricted und.r the Commi••ion'. rule•.
Are you aware of any contact. by .ntiti•• d••ignated .e
"pioneer. n dur1n9 the period beginning wh.n the
Commi••ion'. deei.ion was announced .nd endin9 wh.n the
text ot that dec1.1on wa. rel•••ed? In your re.pon•• ,
pl.... include any contacts in the .bove-r.fer.nced
proc.eding ADd any other proc••ding., including filings
made with r ••pect to experimental lic.n•••.
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S. The Subcommittee i. aware of correspondence between
several parties to the above-referenced proceeding and
the Commission'. Managing ~irector. Several of these
letter. include allegations which, if true, could
constitute serious violation. of Commis.ion rules.
Among the corre.pondence to wh~ch I refer are the
following:

Letter from Michael K. Kel:099 to Andrew S. ~i.hel
(January 26, 1994).

Letter from Mark J. Tauber to Andrew S. Pishel
(February 1, 1994).

Letter trom Werner K. Hartenberger and Laura K.
Phillips to Andrew S. Fishel (Pebruary 4, 1994).

Letter from Jonathan D. Blake, Kurt A. Wimmer to Andrew
s. Fiahel (February., 1994).

Letter trom Michael K. K.llogg to Andrew S. Pi.hel
(February 23, 1994).

Letter trom Jonathan O. alake, Kurt A. Wimmer to Andrew
S. Fi.hel (March 8, 1994).

Letter from Mich••l K. Kellogg to Andrew S. Fishel
(March 16, 1994).

Letter from Jonathan O. Blake, Kurt A. Wimmer to Andrew
S. Fi.hel (March 25, 1994)

Please obtain copie. of this and other rel.vant
correspondence and .ubmit to the Subcommitt•• your analysis
of the alleg.tion. contained ther.in. Pl•••••upply any
documene. n.e••••ry to .upport your conclu.ions.

6. on what dat., or dat•• , did the Commi•• ion'. "Pion.er
Preferenc.- proce•• become a r ••tr1cted proc.eding? 010
the Commi••lon l ••u. any announcement or otherwi••
inform ehe public a. to the d.t. or the n.ture of the
r ••~r1ctlon. ehat would pertain? If .0, plea•• provide
copi•• of any .uch announcements to the Subcommittee.

7. Did the .t.ff th.t was preparing reeomm.ndation. to the
Commi••ioner. with re.p.ct to "Pioneer Pr.f.rene."
de.ign.tion. have .ubstantive contact of .ny .ort with
applicant. att.r the date on which the pr.f.rence
proc••ding wa. con.1dered reatrict.d? For example, were
any of the ataff who participated in making
recommend.tion. to eh. Commission on pioneer preference
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entitlements also reviewing reports concerning
experimental licenaes filed by the applicants after the
date the pioneer preference proceeding was considered
restricted?

8. Please identify the dates, participanta in, and
specific subjects of all meetings, convera.tiona or
~ommun~cations of any sort between Commission staff or
Commi•• ioners and any of the four applicants ultimately
designated as "pioneers" after the dates on which the
Commi••ion considers the proceedings to have been
re'tricted. Plea.e include any contacta which
addre••ed personal communications service. in general;
experimental licenses held by applicants (including
technical trials or reports of any sort relaeed
thereto); or any contacts related to the "pioneer
preference" rule. as conSidered in Oockee 93-266 or
more generally. In your response, please include a
listing ot all contact., including thoa. considered to
be statu. inquiries.

Please prOVide a copy of all written material••ubmitted to
the commis.ioner. or ataff with respect to the above i ••ue•.

a.9. 00 any of the technical or other report. on the
experimental licen.e. of the tour applicant. who
received a "pioneer preterence" award, filed on or
after the dates on which the Commi.sion considers
the pes ·pioneer Preterenee" proceeding to have
become re.triceed, addre•• or re.pond to arguments
made by commenter. concerning any of the
recipient'. qualification. to receive a pioneer
preference?

b. If your an.wer to the al:>ove que.tion i. "no",
plea.. addre.. your under.tanding of the meaning
of Mtel'. statement in it. progre•• report, filed
June 2', 1"2, that "Mtel decided to revi.e it.
planned te.t schedule. and fir.t evaluate it.
Mult.i-Carrier Modulation ("M<:M") eechnique. in
order to conclusively addre•• comment. made by
other partie. in re.pon.e to Ntel'. June 1, 199A,
NNN Technical pea.il:>ility Demon.tration", and it.
aubmi••ion there1n of material. bol.tering ita
claim that 1t could achieve the data rat.. !or
which it ultimately wa. awarded a preference.

c. Were any of the reports filed in the axperimental
Licenae tile. by the four "Pioneer Preference n

recipient. .erved by tho.e recipienta on partie.
oppoain9 their "Pioneer Preference" awarda? Did
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the Commission'. rules require service of the••
report. on the entit~es oppo.ing the ~P1oneer

Preference" awards made by the Commission?

d. Were any procedures established by the Commission
to notify opponents to the awards that the reports
had been received, or that the recipients had me~
with Commissioners or Commieeion staff regarding
the experimental licenees, or reports aaaociated
therewith? If not, would such notice and
opportunity to comment have been proper?

e. Has the Commission determined that no ~ plrte
information received by the Commi.sioners or
Commi•• ion staff on or after the date. on which
the proceedings became re.tricted was considered
by the staff in ita recommendationa that the
"Pioneer Preference" recipients were 80 entitled?
If 80, what i. the b•• i. for such a determination?

f. Ha. the Commis.ion det.rmi~ed that no AX parte
information received by the Commissioner.
them.elve., either directly or through the .taff,
on or after the date the proce.ding. became
re.tricted, wa. con.idered in d.termining whether
the recipient. were entitled to "Pioneer
Preference."? If .0, what i. the basis for such a
d.termination?

10. With reap.ct to the four entiti•• ultim.tely d.aignated
as recipient. of "'ioneer Preference· award., pl.a.e
r.spond to the following que.~ion.:

a. On what d.te. did Commi••ion per.onn.l vi.it the
ait.a .t whi~h experimenta wer. conduct.d to
verify the re.ult. of the tri.l.?

b. Pl•••• furn1ah the Subcommitt.e with the namea and
title. of all .uch per.onnel.

c. '1•••• d••cribe the report. th.t w.r. drafted
.ub.equent to aite vi.it•.

d. Hew were auch r.port. tr.ated by the Commiaaion?
W.r. th.y placed in the '~blic Pile? W.re th.y
r.l••••d to the public .0 a. to p.rmit comment.?
Pl•••• detail any comment. tha~ w.r. receiv.d by
the Commi••1on in respon.e to their r.l.... to the
public.
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e. DiQ the Commi••ion establish an internal review
process for such reports? Plea.e list the names
and title. of all Commission personnel involved in
such a reVlew.

f. Did the Commission establish a "Peer Review"
prooes. for the independent review of t ••ting
results? If .0, ple••• furnish the S~bcommittee
with a description of sueh a proce•• , including
the names and eredentials of any "Peer Review"
panel that examined and verified te.t result•.

11. With respect to the site vi.it. referred to above,
plea.e furnish the Subcommittee with the following
i.nformation:

a. Curing the eonduet of the te.ting, how many
ehannel. were utilized for each applicant during
each test?

b. What ehannel a••ignment. were utiliaed for each
te.t? Were th••• the .ame ehannel a••ignment., or
at leaat in ehe aame frequency band, aa the
•••ignments that had been granted for the four
rec::ip1enta of the "Pioneer Preference"
d••ignation? If not, how do•• the Commi••ion
intend to entorce it. condition that "eaeh
licen.ee mu.~ build ••y.tem that aubatantially
u.e. the de.ign and technolog1ea upon which ita
preference award i. ba.ed-?

c. During the conduct of the te.ting, how many ba••
atation. were built for each of the four
recipient.? How far apart were the base atationa?
During the coura. or the .ite visits, how ft\&ny
hand••ta were the Commiasion personnel able to
ver1fy wer. deployed? How many h&n4-off. were
recorded by Commia.ion peraonnel?

12. a.-- During the cour.e 0' the Committee'. deliberation.
conc.~in9 the auctioning prov1a1one of la.t
year's -omnibu. Budget Reconci11aeion Ace·, there
..re varying e.timatea of t.he amount of revenue
~bat would be received by the Government aa the
r ••ult of •••igning 'requenci.a by competitive
bi441ng. It is my underatan4ing that the moat
recent .atimate by ~h. Otfice of Mana••men~ and
Budget ia $30 per "pop· (unit of population) .
Uaing this .atimate. plea.e furniah the
Subcommitt.e with an analy.1s of reveDue foregone
direc,ly tor the fo~r licen••• that. will not be
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issued by eompetitive bidding procedures it the
Commie.ion i ••ues llcen.ea to the four recipients
ot. "Pioneer Preterence" awards.

b. In addition, pleaee furnish the Subcommittee With
your analy.i. of the ettect that issuing these
four licenses at no COlt to the licen.ee is likely
to have on those who might be prolpective bidders
for one of the remainlng licen.e.. Plea.e make
every attempt to quantity the impact ot i ••uing
these licenses without a COlt on the bidding
.trategies of potential bidders.

Please respond to thes. question. no later ~h.n the close ot
business on Friday, May 27, 1994. If you have any que.tiona
r~garding the Subcommittee'S investigation, ple••• do not
hes~tate to contact Oavid Leach of the Committee ataft at (202)
225-3147, or Reid P.F. Stuntz of the Subcommittee staff at (202)
22S-444l. Thank you tor a ••isting the Subcommittee in it.
investigation of thi. m.tter.

With every good wish.

John D. Oingell
Chairman

Subcommitt•• on Over.ight
and Investigations

cc: The Honorable Dan Schaerer, R.nking Republican Member
Subcommittee on Over.ight and Inv.etigation.

The Honor.bl. J .... ouello, Commieeioner

The Honorable And%•••arrett, Commieeioner

The Honorable arvin Dug9an, pormer Commie.ioner

The Honorabl. R••d Hundt, Chairm.n
Federal Communication. Commi•• ion

Attached Service Li.t


